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Minutes of the December 11, 2014, meeting of the
South Carolina Board of Health and Environmental Control

The South Carolina Board of Health and Environmental Control met on Thursday, December 11,
2014, at 10:00 a.m. in the Board Room (#3420) of the South Carolina Department of Health and
Environmental Control, 2600 Bull Street, Columbia, South Carolina. (Attachment 0-1)

The following members were in attendance:

Allen Amsler, Chairman
Member-at-Large

Mark Lutz, Vice-Chairman
1* District

Ann B. Kirol, DDS, Secretary
5" District

R. Kenyon Wells
2" District

Charles M. Joye, I, P.E.
3" District

L. Clarence Batts
4% District

John O. Hutto, Sr., MD
6" District

William Lee Hewitt, ITI
7% District

Also in attendance were Catherine B. Templeton, Director; W. Marshall Taylor, Jr., General
Counsel; Lisa L. Longshore, Clerk; Department staff and members of the public. (Attachment 0-
2)

Chairman Amsler called the meeting to order and stated notice of this meeting had been
provided to all persons, organizations and news media, which have requested notification, as
required by Section 30-4-80(e) of the South Carolina Code of Laws.



Item 1: Minutes of November 13 meeting (Attachment 1-1)

Mr. Hewitt moved, seconded by Mr. Batts, to approve the minutes as submitted for the
November 13 meeting. The Board voted and Motion carried.

Item 2: Administrative and Consent Orders issued by Environmental Affairs (Attachment
2-1)

Ms. Robin Stephens, Assistant to the Deputy Director, Environmental Affairs, stated one (1)
Administrative Order and sixty-eight (68) Consent Orders had been issued with total penalties of
$112,335.

After discussion, the Board accepted this item as information.

Item 3: Administrative Orders, Consent Orders and Sanction Letters issued by Health
Regulation (Attachment 3-1)

Ms. Bentley White, Health Regulation Program Manager, stated two (2) Consent Orders and one
(1) Administrative Order had been issued with total penalties of $5,000.

After discussion, the Board accepted this item as information.
Item 4: Public Hearing and Request for Final Approval — Proposed Amendment of

Regulation 61-65, Particle Accelerators (Title C), State Register Document No. 4482,
Legislative Review is required (Attachment 4-1)

Mr. Charles Ditmer, Director, Division of Electronic Products, presented this item to the Board.

Regulation 61-65, Particle Accelerators (Title C) is authorized by the Atomic Energy and
Radiation Control Act at S.C. Code Ann. Section 13-7-10 et seq. and was last amended on July
27, 1984. This regulation provides for radiation control and applies to all persons who receive,
possess, use, transfer, own, or acquire any particle accelerator producing device. The cost of
running the program to implement the provisions of this regulation is funded by the collection of
fees from the regulated community as mandated by the Act.

As a result of the 2012, statutory five-year review of this regulation and due to advancing
technologies, the Department has determined it necessary to substantially amend Regulation 61-
65. Proposed changes will strengthen equipment performance standards. Language changes are
being proposed that will result in clarifying many sections of the regulation by making them
more specific, better organized, and the intent of the regulation more clear. In addition, revisions
may result in amending the fee structure in accordance with the governing statute.

A public hearing was conducted; however, no one in attendance spoke. (Attachment 4-2)

After discussion, Mr. Batts moved, seconded by Dr. Kirol, to find for the need and
reasonableness of the Proposed Amendment of Regulation 61-65, Particle Accelerators (Title
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C), and approve it for submission to the Legislature for review with the following revisions
that were raised, considered, or discussed by public comment: Section 1.10.1 — do not delete
“South Carolina”. The Board voted and Motion carried.

A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 4-3)

Item 5: Public Hearing and Request for Final Approval — Proposed Amendment of
Regulation 61-96, Athletic Trainers, State Register Document No. 4496, Legislative Review
is required (Attachment 5-1)

Mr. Robert Wronski, Director, Division of EMS and Trauma, presented this item.

Statutory authority for Regulation 61-96, Athletic Trainers, is found in Code Section 44-75-10 et
seq. The regulation of athletic trainers is to ensure the highest degree of professional conduct by
those engaged in offering athletic trainer services to the public and to safeguard public health,
safety and welfare by establishing minimum qualifications for those individuals wishing to offer
athletic trainer services to the public.

As a result of the five-year review, the Department proposed to amend Regulation 61-96,
Athletic Trainers, to ensure compliance with statutory requirements and improvement for overall
clarity of the regulation.

A public hearing was conducted; however, no one in attendance spoke. (Attachment 5-2)

After discussion, Mr. Luty moved, seconded by Mr. Hewitt, to find for the need and
reasonableness of the Proposed Amendment of Regulation 61-96, Athletic Trainers, and
approve it for submission to the Legislature for review with the following revisions that were
raised, considered, or discussed by public comment: Page 11, item C(4) Strike through the
word "mail". The Board voted and Motion carried.

A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 5-3)

Item 6: Public Hearing and Request for Final Approval — Proposed Amendment of
Regulation 61-67, Standards for Wastewater Facility Construction, State Register
Document No. 4485, Legislative Review is required (Attachment 6-1)

Mr. Jeff DeBessonet, Director, Division of Water Facilities Permitting, presented this item to the
Board.

Regulation 61-67, Standards for Wastewater Facility Construction, establishes standards, for
general and technical design requirements, for use by the Department in reviewing Engineering
Reports, establishing Reliability Classifications and issuing State construction permits or other
approval action as outlined in the regulation. This regulation applies to engineering design and
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construction of all wastewater treatment facilities and all wastewater collection and transmission
facilities that require a construction permit or approval from the Department.

Pursuant to S.C. Code Sections 48-1-50 and 48-1-110, the Department proposed to amend R.61-
67. The purpose of these amendments is to reduce unit loading flows in Appendix A by 25
percent based on the knowledge of water savings fixtures and improved designs of sewer
collection systems. For ease of implementation, the loading was rounded to the nearest whole
number. The proposed revisions also include having a service connection definition similar to the
definition for a drinking water service connection, reducing the number of plans and other
documents that need to be submitted, revisions to streamline industrial pump and haul operations
and allowing issuance of a treatment plant permit coincident with a discharge permit. These
revisions include a minor language change for clarification and a stylistic change to the table in
Appendix A and Section 67.100.E.4.b. (5) and (6). Language related to permit appeals was
removed so as to streamline with current law.

A public hearing was conducted; however, no one in attendance spoke. (Attachment 6-2)

After discussion, Dr. Kirol moved, seconded by Mr. Hewitt, to find for the need and
reasonableness of the Proposed Amendment of Regulation 61-67, Standards for Wastewater
Facility Construction, and approve for it for submission to the Legislature for review. The
Board voted and Motion carried.

A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 6-3)

Item 7: Public Hearing and Request for Final Approval — Proposed Amendment of
Regulation 61-62, Air Pollution Control Regulations and Standards and the South Carolina
Air Quality Implementation Plan (SIP), State Register Document No. 4481, Legislative
Review is required (Attachment 7-1)

Mr. Robbie Brown, Director, Division of Air Assessment and Regulation, presented this item to
the Board.

Pursuant to the Clean Air Act, 42 U.S.C. Section 7401 et seq., and the South Carolina Pollution
Control Act, S.C. Code Section 48-1-10 ef seq., the South Carolina Department of Health and
Environmental Control (“Department”) proposes to amend South Carolina Regulation 61-62, 4ir
Pollution Control Regulations and Standards, and the State Implementation Plan (“SIP”).

The Department also proposed to amend Regulation 61-62.5, Standard No. 1, Emissions from
Fuel Burning Operations to exempt owners or operators of propane fired units from having to
maintain a startup and shutdown log in order to be consistent with the same exemption already
allowed for owners or operators of natural gas fired units.

The Department also proposed to amend Regulation 61-62.5, Standard No. 2, Ambient Air

Quality Standards to remove from the list of pollutants Gaseous Fluorides (as hydrogen fluoride
(HF)). HF is a federal Hazardous Air Pollutant or HAP. It has no primary or secondary national
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ambient air quality standard and, therefore, is more appropriately regulated under Regulation 61-
62.5, Standard No. 8, Toxic Air Pollutants rather than Standard No. 2.

The Department also proposed to repeal Regulation 61-62.5, Standard No. 5.1, Best Available
Control Technology (BACT)/Lowest Achievable Emission Rate (LAER) Applicable to Volatile
Organic Compounds. Because other regulations such as Regulation 61-62.5, Standard No. 5,
Volatile Organic Compounds; Regulation 61-62.5, Standard No. 7, Prevention of Significant
Deterioration; and Regulation 61-62.5, Standard No. 7.1, Nonattainment New Source Review are
available to limit VOC emissions, the Department finds that Regulation 61-62.5, Standard No.
5.1 is no longer necessary.

The Department also proposed to amend Regulation 61-62.5, Standard No. 7, Prevention of
Significant Deterioration to modify the criteria for creditability of an increase or decrease in
actual emissions and modify various text to create consistency with 40 Code of Federal
Regulations (CFR) 52.21, Prevention of Significant Deterioration of Air Quality.

The Department also proposed to amend Regulation 61-62.5, Standard No. 7.1, Nonattainment
New Source Review (NSR) to add timing flexibility language to the section of the regulation
governing the calculation of emission offsets. Because of public notice requirements, the
Department was unable to submit these revisions for approval as part of the “2013 General
Assembly Package” but agreed the changes would be submitted for approval as part of the
current set of revisions (2014 General Assembly Package).

The Department also proposed to amend Regulation 61-62.5, Standard No. 8, Toxic Air
Pollutants to add maximum allowable concentration time frame of “24-Hour Average” to table
and add Hydrogen Fluoride (HF) as a pollutant.

The Department also proposed to amend Regulation 61-62.60, South Carolina Designated
Facility Plan and New Source Performance Standards 1o correct an error in punctuation.

The Department also proposed to amend Regulation 61-62.70, Title V Operating Permit Program
to make a change to Section 62.70.5(c) to correct a unit of measurement error.

The Department also proposed to amend Regulation 61-62 to include corrections for consistency,
clarification, reference, punctuation, codification, formatting, and spelling to improve the overall
text of Regulation 61-62 as necessary.

A public hearing was conducted; however, no one in attendance spoke. (Attachment 7-2)

After discussion, Mr. Wells moved, seconded by Mr. Lut;, to find for the need and
reasonableness of the Proposed Amendment of Regulation 61-62, Air Pollution Control
Regulations and Standards, and the South Carolina Air Quality Implementation Plan (SIP),
and approve it for submission to the Legislature for review. The Board voted and Motion
carried.
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A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 7-3)

Item 8: Public Hearing and Request for Final Review — Proposed Amendment of
Regulation 61-47, Shellfish, State Register Document No. 4483, Legislative Review is
required (Attachment 8-1)

Mr. Mike Pearson, Director of Shellfish Management Division, presented this item to the Board.

Pursuant to S.C. Code Section 44-1-140, the Department is authorized to promulgate and enforce
rules and regulations for public health for the classification of waters and for the safety and
sanitation in the harvesting, storing, processing, handling and transportation of mollusks, fin fish
and crustaceans. Regulation 61-47, Shellfish, prescribes requirements for producers, processors,
harvesters, and transporters of shellfish and is intended to protect the health of consumers of
molluscan shellfish (oysters and clams).

The Department proposed to amend R.61-47, Shellfish, to update the regulation to be consistent
with the latest version of the National Shellfish Sanitation Program Guide for the Control of
Molluscan Shellfish (2013, currently being finalized for publication) and improve the regulation.
The amendments include changes to certain control measures intended to limit the growth of
pathogens after the harvest of shellfish, a simplification of the retagging requirements for
certified reshippers, a requirement for certified shippers to receive annual training for the safe
and sanitary handling of shellfish, and stylistic changes to correct for spelling, clarity, readability,
grammar, and codification for overall improvement of the text of the regulation.

A public hearing was conducted; however, no one in attendance spoke. (Attachment 8-2)

After discussion, Mr. Joye moved, seconded by Mr. Batts, to find for the need and
reasonableness of the Proposed Amendment of Regulation 61-47, Shellfish, and approve it for
submission to the Legislature for review. The Board voted and Motion carried.

A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 8-3)

Item 9: Public Hearing and Request for Final Approval — Proposed Amendment of
Regulation 61-84. Standards for Licensing Community Residential Care Facilities, State
Register Document No. 4484, L.egislative Review is required (Attachment 9-1)

Ms. Gwen Thompson, Director, Bureau of Health Facilities Regulation, presented this item to the
Board.

Statutory authority for Regulation 61-84, Standards for Licensing Community Residential Care
Facilities resides in S.C. Code Sections 44-7-260. Community residential care facilities are
facilities that offer room and board and unlike a boarding house, provide/coordinate a degree of
personal care. These facilities are designed to accommodate residents’ changing needs and
preferences, maximize residents’ dignity, autonomy, privacy, independence, and safety, and
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encourage family and community involvement. The proposed amendments include the
Department’s effort to incorporate provisions relating to statutory mandates, accident and
incident reporting, medication management, emergency procedures and disaster preparedness,
design and construction, fire and life safety, and overall licensing requirements for community
residential care facilities. In addition, corrections have been made for clarity and readability,
grammar, references, codification and overall improvement to the text of the regulation.

A public hearing was conducted. (Attachment 9-2)
Information provided by Mr. Wells and discussed during the public hearing. (Attachment 9-3)

After discussion, Dr. Hutto moved, seconded by Dr. Kirol, to find for the need and
reasonableness of the Proposed Amendment of Regulation 61-84, Standards for Licensing
Community Residential Care Facilities, and approve it for submission to the Legislature for
review. The Board voted and Motion carried.

A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 9-4)

Item 10: Proposed Repeals of Regulation 61-28, Horse Meat and Kangaroo Meat;
Regulation 61-38, Fairs, Camp Meetings and Other Gatherings; Regulation 61-39, Camps;
Regulation 61-40, Mobile/Manufactured Home Parks; Regulation 61-42, Sanitation of
Schools; and Regulation 61-46. Nuisances, Legislative Review is required (Attachment 10-1)

Mr. Rick Caldwell, Assistant Bureau Director, Bureau of Environmental Health Services,
presented this item to the Board.

R.61-28, Horse Meat and Kangaroo Meat was promulgated in 1967. R.61-38, Fairs, Camp
Meetings, and Other Gatherings was promulgated in 1944. R.61-39, Camps was promulgated in
1995. R.61-40, Mobile/Manufactured Home Park was promulgated in 1986. R.61-42, Sanitation
of Schools was promulgated in 1989. R.61-46, Nuisances was promulgated in 1972. Each of the
listed regulations were promulgated pursuant to S.C. Code Section 44-1-140. These regulations
have not been amended since the original promulgations, with the exception of R.61-40 in 1972,
These regulations have become obsolete and are no longer needed. Under current statutes and
other regulations, there exists sufficient authority to address and control any major environmental
and public health issues covered by these regulations. As such, the Department proposed repeal
of these regulations.

These proposed repeals will have no substantial fiscal or economic impact on the State and its
political subdivisions or the regulated community.

After discussion, Mr. Lutz moved, seconded by Mr. Batts, to grant approval to publish the
Notice of Proposed Repeals of Regulation 61-28, Horse Meat and Kangaroo Meat; Regulation
61-38, Fairs, Camp Meetings and Other Gatherings; Regulation 61-39, Camps; Regulation
61-40, Mobile/Manufactured Home Parks; Regulation 61-42, Sanitation of Schools; and
Regulation 61-46, Nuisances, in the State Register, to provide opportunity for public comment,
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to receive and consider comments, and allow staff to proceed with a public hearing before the
Board. The Board voted and the Motion carried.

Item 11: Proposed Amendment of Regulation 61-78, Standards for Licensing Hospices,
Legislative Review is required (Attachment 11-1)

Ms. Gwen Thompson presented this item to the Board.

Pursuant to S.C. Code Sections 44-71-10 et seq. and 44-7-260, the Department proposed
amending Regulation 61-78, Standards for Licensing Hospices. Hospices provide a continuum of
medically supervised palliative and supportive care for the terminally ill patient and family
including, but not limited to, inpatient services and outpatient services. Hospice facilities house
licensed hospices that provide room, board, and appropriate hospice services on a twenty-four
(24) hour basis to individuals requiring hospice care pursuant to the orders of a physician.

As a result of the five-year review, the Department proposed amending R.61-78 to incorporate
provisions relating to reporting accidents and incidents, patient and medical record maintenance,
infection control and tuberculosis screening, medication administration, patient care, treatment,
and services, emergency procedures and disaster preparedness, design and construction, fire and
life safety, and overall licensing requirements fat hospice facilities and inpatient and outpatient
services in accordance with governing statutes. The amendments incorporate current provider-
wider exceptions and memoranda that are applicable to inpatient and outpatient services and
hospice facilities.

After discussion, Mr. Batts moved, seconded by Dr. Kirol, to grant approval to publish the
Notice of Proposed Amendments of Regulation 61-78, Standards for Licensing Hospices, in
the State Register, to provide opportunity for public comment, to receive and consider
comments, and allow staff to proceed with a public hearing before the Board. The Board voted
and the Motion carried.

Item 12: Proposed Revision of Regulation 61-15, Certification of Need for Health Facilities
and Services, Legislative Review is required (Attachment 12-1)

Mr. Sam Phillips, Director, Certificate of Need, presented this item to the Board.

Pursuant to S.C. Code Section 44-7-150(3), the Department proposes amending S.C. Regulation
61-15, Certification of Need for Health Facilities and Services, as follows:

e The Department proposed amending R.61-15 to update table of contents and delete
Section 102(3) regarding the Department's rendering of formal determination letters.

o The Department proposed amending R.61-15 to revise Section 104 (Exemption
Determinations) to set forth the procedures and substance of exemption determinations
that conform to the functionality of the web-based Certificate of Need ("CON")
application.
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e The Department proposed amending R.61-15 to delete Section 105 (Determinations of
Non-Applicability) which is unnecessarily duplicative of statutory language or otherwise
addressed in Section 104,

e The Department proposed amending R.61-15 to revise Section 201 (Public Notification)
regarding the procedure for an applicant to affirm that notice of a new CON application
was published in a newspaper in accordance with statutory requirements.

e The Department proposed amending R.61-15 to revise Section 202 (Application) to
replace the requirements of a paper-based Certificate of Need ("CON") application with a
web-based CON application.

e The Department proposed amending R.61-15 to revise Section 301 (Submission of
Application) to set forth new procedures regarding the payment of a non-refundable filing
fee to the Department in conjunction with the filing of a web-based CON application.

e The Department proposed amending R.61-15 to delete the Appendix (Application) to
remove the exemplar of a paper-based CON application that was supplanted by the
adoption of a web-based application.

After discussion, Mr. Hewitt moved, seconded by Mr. Wells, to grant approval to publish the
Notice of Proposed Revision of Regulation 61-15, Certification of Need for Health Facilities
and Services, in the State Register, to provide opportunity for public comment, to receive and
consider comments, and allow staff to proceed with a public hearing before the Board. The
Board voted and Motion carried.

Item 16: Public Hearing — Scheduling of Substances and Combination Products into the
S.C. Controlled Substances Act (Attachment 16-1)

Ms. Christie Frick, Bureau of Drug Control, introduced Wendy Bell, Lieutenant for Drug
Analysis Department, State Law Enforcement Division, who presented this item to the Board.

Controlled substances are governed by the Controlled Substances Act (CSA), found at Title 44,
Chapter 53, of the S.C. Code of Laws. Section 44-53-160 is titled "Manner in which changes in
schedule of controlled substances shall be made." Pursuant to this section, during the time the
General Assembly is not in session, DHEC may add, delete, or reschedule a substance as a
controlled substance after providing notice and a hearing to interested parties. Section 44-53-
160(B) states:

Except as otherwise provided in this section, during the time the General
Assembly is not in session, the department may add, delete, or reschedule a
substance as a controlled substance after providing notice and a hearing to all
interested parties. The addition, deletion, or rescheduling of a substance pursuant
to this subsection has the full force of law unless overturned by the General
Assembly. Upon the addition, deletion, or rescheduling of a substance, the
department shall forward copies of the change to the Chairmen of the Medical
Affairs Committee and the Judiciary Committee of the Senate, the Medical,
Military, Public and Municipal Affairs Committee, the Judiciary Committee of the
House of Representatives, and to the Clerks of the Senate and House, and shall
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post the schedules on the department's website indicating the change and
specifying the effective date of the change.

Previously, Regulation 61-4 of the S.C. Code Regulation permitted any substance declared a
controlled substance by the Drug Enforcement Administration, United States Department of
Justice, or its successor agency, to be considered a controlled substance in South Carolina upon
the effective date specified in the Federal Register. However, Regulation 61-4 was revised
effective June 2013 and this language was removed.

The attached list of substances (Attachment 16-1) was submitted by the S.C. Law Enforcement
Division (SLED) and denotes substances that have been adopted into the federal schedule, and/or
are currently being encountered by state and local law enforcement across South Carolina. For
clarification, the items in blue are those items that have not been added to the CSA but are
already federally scheduled. The items in red are substances that are current problems in South
Carolina and law enforcement has requested they be added to the CSA. The items in black, such
as some of the synthetic cannabinoids, are covered by "class" descriptions and adding the class
instead of just the compound will help account for more of these drugs.

In the CSA, schedule I substances are listed in Section 44-53-190, schedule II substances are
listed in Section 44-53-210, schedule III substances are listed in Section 44-53-230, schedule IV
substances are listed in Section 44-53-250, and schedule V substances are listed in Section 4453-
270. Anabolic steroids are found at S.C. Code of Laws Section 44-53-1510.

A public hearing was conducted; however, no one in attendance spoke. (Attachment 16-2)

After discussion, Mr. Batts moved, seconded by Mr. Wells, to adopt, based upon the
recommendation of SLED, comments received during the public hearing, and attached
information, the scheduling of the attached list of substances, and amend Sections 44-53-190,
44-53-210, 44-53-230, 44-52-250, 44-53-270 and 44-53-1510 of the South Carolina Controlled
Substance Act as described. The Board voted and Motion carried by a vote of 7-1 with Mr.
Joye being the dissenting vote. (Attachment 16-3)

A verbatim transcript of this proceeding is included as part of the permanent record.
(Attachment 16-4)

Item 13: Agency Affairs

No Report.

Item 14: Legal Report

No Report.

Item 15: Final Review Conference — Docket No. 14-RFR-32, Issuance of Administrative
order 14C-001S regarding the unauthorized seawall and associated fill material in the
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beach/dune system critical area: Wild Dunes Ocean Club Villas Horizontal Property
Regime, Respondent. (Attachment 15-1)

Ms. Jacquelyn Dickman, Legal Counsel to the Board introduced this matter to the Board.

Mr. Brad Churdar, Esquire, represented the Department and Ms. Mary Shahid, Esquire,
represented Wild Dunes Ocean Club Villas Horizontal Property Regime.

After presentations from both parties and discussion by the Board, Mr. Batts moved, seconded
by Mr. Hewitt, to go into Executive Session for the purposed of obtaining legal advice
pertaining to this matter under the attorney client privilege. The Board voted and Motion
carried.

Chairman Amsler announced that while in Executive Session no actions were taken.

After further discussion, Mr. Joye moved, seconded by Dr. Kirol, to modify the staff decision as
Jollows: suspend $639,000 of the $750,000 penalty imposed in Administrative Order 14C-001S
to be reinstated in the event of further violations by Wild Dunes Ocean Club Villas Horizontal
Property Regime. The balance of $110,000 is payable to the Department by a date set by
Department. The Board voted and Motion carried by a vote of 6-2 with Mr. Lutz and Mr.
Hewitt being the dissenting votes.

The meeting adjourned.
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All referenced attachments are made a permanent part of these minutes.

Respectfully submitted,

o/, [
\(NAL P

Minutes approved this 8™ day of January 2015.

ATTEST: ,
4/{ /v{;f

Alf‘el{Amsleﬁ,Gﬁairman
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